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No- 13,349 

STATEMENT OF QUESTIONS PRESENTED 

I. Should this appeal be dismissed for want of juris¬ 
diction in view of appellant’s failure to comply with the 
mandatory requirements of Rule 73(a) relative to notice 
of appeal. 

II. Did the trial judge commit error in his charge on 
medical issues concerning the extent of appellant’s in¬ 
juries and their permanency. 

III. Did the trial judge abuse his discretion in failing 
to grant appellant’s motion for a new trial based upon 
an alleged improper question when her objection was sus¬ 
tained and the jury advised to disregard it and further¬ 
more when no motion for mistrial on the basis of preju¬ 
dice was made. 
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Untteii States (Hour! at Appeals 

For the District of Columbia Circuit 

No. 13,349 

Ann M. Conway, 

Appellant 

v. 

Pennsylvania Greyhound Lines, Inc. 

Appellee 

Appeal from the United States District Court 
for the District of Columbia 

BRIEF FOR APPELLEE 

SUMMARY OF ARGUMENT 

1. The provision of Rule 73(a) which states that the 
filing of the notice of appeal within 30 days after the 
entry of judgment or within 30 days after the trial court 
rules on designated post-verdict motions, if any, has been 
uniformly held to be mandatory and jurisdictional. The 
rule does grant discretion to the trial judge to extend 
the time upon the proper showing by a party of failure 
to learn of entry of judgment, but for this reason only. 
In the case at bar, appellant not only had notice of entry 
of judgment but was certainly aware of the entry of 
the court’s order denying her motion under Rule 59 by 
copy of a dated memorandum opinion of the trial judge 
mailed to her counsel of record. Therefore, when 30 days 
after the entry of the order denying her relief under Rule 
59 passed, the courts had been divested of jurisdiction by 
force of Rule 73(a) and decisions thereunder so that the 
subsequent action of the trial court in extending the time 
within which to note the appeal was a nullity. 
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2. There was no error in the charge of the court on 
the issue of whether or not appellant suffered from inter¬ 
costal neuritis. The record clearly reveals that medical 
witnesses without exception testified that their diagnoses 
were only tentative, based entirely upon appellant’s sub¬ 
jective complaints. One of her own medical witnesses in 
describing it as an assumed condition even went so far 
as to state that the usual objective signs generally re¬ 
vealed by use of x-ray and fluoroscope were not revealed 
in this case. With the exception of the fractured ribs 
and lacerations of the lip and mouth the other claims of 
injury were staunchly disputed. This includes in addi¬ 
tion to the neuritis, the brain injury with resultant head¬ 
aches and loss of visual acuity. The trial judge in his 
comment on the medical issues and otherwise in his 
charge as a whole fairly and objectively stated the con¬ 
tentions of the parties as shown by the evidence. 

3. The trial judge did not abuse his discretion by 
denying appellant’s motion for new trial when her ob¬ 
jection to the question alleged to be inadmissible was 
sustained by the trial court, and she did not, then or 
thereafter, move for a mistrial. Moreover, the jury was 
advised that the question was held to be inadmissible, 
that it had been stricken from the case, and that they 
were not to consider it in their determination of the 
issues in the case. Under these circumstances appellant 
cannot claim that her rights were in any way prejudiced. 

ARGUMENT 

I 

Should This Appeal Be Dismissed For Want of Juris¬ 
diction In View of Appellant’s Failure To Comply 
With the Mandatory Requirements of Rule 73(a) 
Relative To Notice of Appeal 

The trial of this case in the District Court began on 
January 23, 1956, and terminated on January 26, 1956, 




with a jury verdict in favor of the appellant herein, 
plaintiff below, in the amount of $4,800.00. Judgment 
was accordingly entered on that date (J.A. 5-A). There¬ 
after, on February 3, 1956, because of her apparent dis¬ 
satisfaction with the amount of the award given her by 
the jury, the plaintiff filed a motion under Rule 59, en¬ 
titled “Motion to Grant Additur, or in the Alternative 
to Set Aside the Verdict and Grant a New Trial.” After 
oral argument this motion was denied by the trial court 
on February 28, 1956, and a memorandum opinion and 
order was filed on that date (J.A. 6-A, 7-A). Copies of 
both the memorandum opinion and the order were mailed 
to counsel of record. 

It became immediately apparent that under Rule 73(a) 
and 6(a) the thirty day period within which the notice of 
appeal had to be filed began to run on February 29, 
1956, the day after the trial judge entered his order deny¬ 
ing appellant’s motion under Rule 59, and expired thirty 
days later on March 29. The docket entries reflect that 
the notice of appeal was not filed within that period but 
do show that on April 5, 1956, seven days after the 
jurisdiction of the District Court was divested by force 
of the Federal Rules, appellant directed to that court a 
motion to extend the time within which to note the ap¬ 
peal. (Appellee’s Appendix 5A) When on April 26, 1956, 
after hearing oral argument on appellant’s motion to 
extend, the trial judge granted the relief sought, his order 
was a nullity for want of jurisdiction. This Court, speak¬ 
ing through the late Chief Judge Stephens, in Randolph 
v. Randolph, 91 U.S.App. D.C. 170, 198 F. 2d 956, stated 
at pg. 172: 

“The running of the time for the appeal was termi¬ 
nated by the timely motion of May 3 which, as point¬ 
ed out above, was in effect a motion under Rule 
59(e) to alter or amend the original order of April 
23 sought to be appealed from. Therefore the full 
time for appeal commenced to run and is to be com- 
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puted from May 31, the date of the entry of the order 
denying the motion of May 3. But neither the appli¬ 
cation for leave to appeal in forma pauperis, nor the 
notice of appeal, was tiled in the District Court within 
30 davs of Mav 31; the former was filed on July 9 
and the latter on August 15. Therefore the appeal 
was not taken within time and must be dismissed, 
notwithstanding the order of this court of August 13 
granting the appellant’s motion of July 20, filed in 
this court, for leave to proceed upon appeal in forma 
pauperis. That order was inadvertently entered and 
is without legal effect, because the time provision in 
Rule 73(a) in jurisdictional, Bradley v. Pace, 87 U.S. 
App. D.C. 11, 183 F. 2d 806 (1950), and this court 
was therefore without power to enter it.” 

This proposition has been upheld by various Federal 
appellate decisions. Spengler v. Hughes Tool Co., 10 Cir., 
1948, 169 F. 2d 166; Lamb v. Shasta Oil Co., 5 Cir., 1945, 
149 F. 2d 729; Tinkoff v. West Publishing Co., 7 Cir., 
1943, 138 F. 2d 607, certiorari denied 322 U.S. 740, 64 
S. Ct. 1054, 88 L. Ed. 1574, rehearing denied, 1944, 322 
U.S. 773, 64 S. Ct. 12S2, S8 L. Ed. 1597. Deena Prod¬ 
ucts Co. v. United Brick and Clay Workers of America, 
6 Cir. 1952, 195 F. 2d 612 

Perhaps it would be appropriate for us to explain that 
it is not the position of appellee that the trial judge 
abused his discretion in granting appellant an enlarge¬ 
ment of the time within which to note the appeal since 
the applicable Federal Rule allows no discretion in this 
regard. Rule 73(a) does contain language making an 
extension possible for a showing of “excusable neglect”, 
however, it is subject to strict limitation. Insofar as 
pertinent, it provides: 

“• * * the time within which an appeal may be 
taken shall be 30 days from the entry of judgment 
* * * and except that upon a showing of excusable 
neglect based on a failure of a party to learn of the 


entry of the judgment the district court in any ac¬ 
tion may extend the time for appeal not exceeding 
30 days. * # (Underscoring added) 

Of course, the rule goes on to state that the time does 
not begin to run until the trial judge rules on the per¬ 
missible post-verdict motions under Rules 50(b), 52(b), 
or 59 if filed. However, the important thing is that the 
trial court may in its discretion extend the time upon 
proper showing only if the applicant failed to learn of 
the entry of judgment. Since her alternative motion 
for post-verdict relief was timely, appellant obviously 
knew that judgment was entered upon receipt of the jury 
verdict on January 16, 1956, at which time she was per¬ 
sonally present in company with both of her counsel of 
record. 

While the results of this argument may seem harsh, 
no principle of law is better settled than the proposition 
that the filing of the notice of appeal within the prescribed 
time is mandatory jurisdictional and that jurisdiction, 
once lost, cannot be revived by either consent, waiver, 
or an jrder of court. Lamb v. Shasta Oil Co., supra. 

Accordingly for the foregoing reasons, appellee prays 
that this appeal be dismissed. 

n 

Did the Trial Judge Commit Error In His Charge On 
Medical Issues Concerning the Extent of Appellant’s 
Injuries and Their Permanency 

In alleging error in the charge concerning the diag¬ 
nosis of intercostal neuritis and its permanency, the ap¬ 
pellant would suggest that the trial judge should have 
ignored the testimony of the medical witnesses to the 
effect that their diagnosis were tentative and based en¬ 
tirely on appellant’s subjective complaints and that, fur- 
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thermore, the condition was not apparent by use of any 
of the customary diagnostic techniques. 

Dr. Sloan testified on cross-examination that the inter¬ 
costal neuritis was an assumed condition based upon ap¬ 
pellant’s subjective complaints; and that whereas one 
would naturally expect to find scar tissue which has been 
calcified apparent on the x-rays and fluoroscopes which 
were taken of appellant if she had intercostal neuritis, 
none was demonstrated in her case (J.A. 16-A). 

Dr. James Peter Murphy concluded from his examina¬ 
tion that apparently she had intercostal neuritis (J.A. 
17-A). 

Dr. Owen Gwathemy testified that he saw the plaintiff 
on January 6, 1954 and again on February 17, 1954 and 
that upon her first visit she had symptoms of pain which 
could have been intercostal neuritis so he gave her an 
injection of novocaine for relief of the pain. Upon the 
occasion of her second and last visit on February 17, 
1954, he testified her condition had improved considerably 
and novocaine was unnecessary. The doctor further 
stated that the majority of these conditions clear up, but 
a small percentage persist (J.A. 18-A-20-A). 

The aforementioned doctors appeared as witnesses for 
appellant. Dr. Harold Stevens, called by appellee, testi¬ 
fied that based solely upon appellant’s subjective com¬ 
plaints he found she had intercostal neuritis; however he 
was unable to demonstrate evidence of any impairment 
of any sensation in the distribution of intercostal nerves 
(J.A. 22-A - 23-A). 

Based upon these highlights of the medical evidence, 
how can appellant say that the issue of intercostal neu¬ 
ritis was not in dispute. It was hotly disputed as were 
the allegations of brain injuries, head injuries, loss of 
vision, etc. Clearly the question of the appellant’s in- 


juries and their possible relation to her fall through the 
skylight on March 30, 1953 presented questions of fact 
properly submitted to the jury. 

Furthermore, when we look to the court’s charge in 
its entirety it is obvious that the jury was completely 
instructed as to their function and duty in relation to 
that of the judge and counsel with particular reference 
to their right to rely upon their own collective recollec¬ 
tions of what the evidence was rather than either the 
court’s in its charge or counsels in their final argument. 
When the trial judge in his charge summarized the con¬ 
tentions of both appellant and appellee relative to in¬ 
juries and damage it was a clear, concise, objective re¬ 
cital based upon the evidence as a whole. 

Ill 

Did the Trial Judge Abuse His Discretion In Failing To 
Grant Appellant’s Motion for New Trial Based Upon 
An Alleged Improper Question When Her Objection 
Was Sustained and the Jury Advised To Disregard 
It and Furthermore When No Motion for Mistrial 
On the Basis of Prejudice Was Made 

Since the trial judge sustained appellant’s objection to 
the propounded question concerning the $5,700.00 settle¬ 
ment resulting from her fall through the skylight, and 
advised the jury that they were to disregard the question, 
it certainly cannot be said that it was an abuse of dis¬ 
cretion not to have granted her motion for a new trial. 
This is particularly true in view of counsel’s failure to 
move for a mistrial, which he certainly would have done 
had he considered the question prejudicial during the 

trial. Pennsylvania Greyhound Lines v. McKenzie, - 

U.S. App. D.C. -, No. 12,897, decided April 19, 1956. 

Could discretion have been abused in view of the state- 


i 
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ments contained in the trial judge’s memorandum opin¬ 
ion denying the motion wherein it is stated that the 
court itself felt that the question had no influence upon 
the jury’s verdict (J.A. 6-A). Isn’t a wholly impartial 
judge in a better position to determine prejudice, or 
lack of it, than an advocate? 

However, and with due deference to the ruling of the 
trial court on the admissibility of the prior settlement, 
appellee earnestly feels that under the circumstances of 
the case, the question was material, relevant, and compe¬ 
tent. The background of the litigation becomes signifi¬ 
cant. Contra to the statement on pg. 7 of Appellant’s 
Brief that “the most serious injury suffered by the plain¬ 
tiff as the result of the bus accident on October 16, 1953” 
was intercostal neuritis, the Pretrial Statement of Plain¬ 
tiff adopted as a part of the Pretrial Order makes no 
mention of intercostal neuritis. The most serious in¬ 
jury alleged at pretrial on November 17, 1955, was acute 
aggravation to brain and nerve injury received in prior 
accident. The other precise physical injuries spelled out 
there were never controverted by appellee, although inter¬ 
costal neuritis does not appear in the pretrial statement 
(Appellee’s Appendix 2A). 

At the trial of the cause appellant abandoned the 
“brain injury aggravation,” attempting to show that she 
had completely recovered from whatever injuries she may 
have sustained when she fell through the skylight (Tr. 
27, 6S); but that she presently suffered from continuous 
headaches, nervousness, constant exhaustion, pain in her 
arms and legs, inability to sleep, and dimunition of visual 
acuity, all as a result of the bus accident on October 16, 
1953 (Tr. 76). Each of these conditions could very well 
be symptoms or residuals of the brain injury sustained 
in her fall of March 30, with its consequent prolonged 
unconsciousness and brain injury (J.A. 16-A, 21-A - 22-A). 
Furthermore, the records of Chambersburg Hospital to 


which appellant was removed following the bus accident 
fail to show that anv x-rays were made of her head and 
skull although they were taken of other parts of her 
body, according to Dr. Sloan, appellant’s Pennsylvania 
physician (J.A. 13-A). 

Appellee therefore contends that the question of the 
prior settlement was material in order to bring to the 
attention of the jury the fact the amount paid certainly 
did not reflect an injury so insignificant in its extent that 
its effects had completely disappeared by June 1, 1953, 
two months after the accident, as appellant testified 
(Tr. 27, GS). The very sequence of this colloquy makes 
it abundantly clear that it was for this purpose—and 
this purpose only—that the question was asked, and not, 
as appellant now alleges, to gain any prejudicial advan¬ 
tage (Tr. 6S-69). 

The question was therefore logically relevant to an 
issue in dispute. As Corpus Juris Secundum points out 
at pg. 156: 

“Logic is the controlling factor in the modern law 
of evidence. An offer of a party to prove a fact in 
evidence involves an assertion by him that such a 
relation exists in reason as a matter of logic between 
the fact offered and a fact in issue that the existence 
of the former renders probable or improbable the 
existence of the latter, and the relation thus asserted 
is termed ‘relevancy.’ ” 

That the question may be otherwise inadmissible is not 
controlling. Wigmore, 3d Ed. Sec. 13, pg. 300, states: 

“In other words, when an evidentiary fact is of¬ 
fered for one purpose and becomes admissible by 
satisfying all the rules applicable to it in that capac- 
itv, it is not inadmissible because it does not satisfv 

*7 • 

the rules applicable to it in some other capac¬ 
ity and because the jury might improperly consider 
it in the latter capacity.” 

Cook-O’Brien Construction Co. v. Crawford, 192S, 
C.C.A. 9th, 26 F. 2d 574. 
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If the opponent of evidence of this nature feels that 
there exists a possibility that the jury might misuse the 
evidence, he must ask for an instruction by the court 
pointing out to the jury the limited purpose for which 
the evidence was proffered and admitted. Failure to 
give such an instruction in the absence of a request has 
been held not to be error. Shepard v. United States, 
1933, C.C.A. 10, 62 F. 2d 6S3. 

If what has been stated by appellee on this assignment 
of error seems to go somewhat beyond the question of 
abuse of discretion, it has been done to demonstrate that 
the allegedly prejudicial question, to which timely objec¬ 
tion was sustained, did have probative value upon the 
contentions of the parties. 

Accordingly appellee prays that this Honorable Court 
affirm the judgment of the lower court. 

Respectfully submitted 

Joseph S. McCarthy 
Wilbert McInerney 
617 Albee Building 
1426 G Street, N. W. 

Washington, D. C. 

Attorneys for Appellee 
Pennsylvania Greyhound Lines, Inc. 


APPELLEE’S APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 5402-53 


ANN M. CONWAY, Plaintiff 
v. 

PENNSYLVANIA GREYHOUND LINES, INC. 

Defendant 


PLAINTIFF’S PRE-TRIAL STATEMENT 

This is a suit for damages for personal injuries sus¬ 
tained by plaintiff while riding as a paid passenger on 
a bus of the defendant corporation on October 16, 1953, 
en route from Johnstown, Pennsylvania, to her residence 
in the District of Columbia. 

FACTS: 

On October 16, 1953, plaintiff was at that time em¬ 
ployed in Johnstown, Pennsylvania, and was returning 
to her residence in the District of Columbia riding on a 
bus of the defendant corporation. As the bus approached 
the intersection of King and 5th Streets in the city of 
Chambersburg, Pennsylvania, the brakes failed due to the 
negligence of the defendant corporation, and the driver 
of the bus negligently failed to maintain control of the 
vehicle, permitting it to proceed out of control, striking 
a depression, gutter or curbing with great force, violently 
throwing plaintiff from her seat against the top of the 
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bus, and then with great force throwing her back to the 
floor of the bus. 

INJURIES SUSTAINED: 

Fracture of 4th, 5th, 7th and Sth ribs. 

Through laceration of lower lip and fracture of teeth. 

Burns, lacerations and contusions of left knee. 

Acute aggravation to brain and nerve injury received 
in previous accident. 

Physical and nervous shock, and was otherwise perma¬ 
nently injured. 

OUT OF POCKET EXPENSES: 

Hospital, doctor bills, medicines, etc. 

At time of accident plaintiff was employed in Johns¬ 
town, Pennsylvania at a salary of $70.00 per week. Ap¬ 
proximate loss of time $7,000.00. 

/s/ B. Austin Newton, Jr. 

B. Austin Newton, Jr. 

/s/ W esley E. McDonald 
Wesley E. McDonald 
Attorneys for Plaintiff 


« 
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CIVIL DOCKET 

United States District Court for the District of Columbia 

PARTIES ATTORNEYS 

B. Austin Newton, Jr. 

Ann M. Conway Wesley E. McDonald 

1025 Vermont Ave. N.W. 

v. 

The Pennsylvania Mc'Inerney & McCarthy 

Greyhound Lines, Inc. 617 Albee Building 


No. 5402-’53 

% 

ACTION FOR 

Damages—Personal Injuries 
4 (Passenger jolted from seat) 

# ! $75,000.00 

# • • • 

Jury demand Report Judgt. 




date account rec’d 

4 

1953 

** Nov. 23 Newton 10.00 

* Dec. 31 U.S. Treas. 

► 1956 

Apr. 28 Newton U.S. Treas. 5.00 

May 14 Newton U.S. Treas. 1.25 

¥■ 


dis'd 

10.00 

5.00 

1.25 
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CIVIL DOCKET 


United States District Court for the District of Columbia 


date 


PROCEEDINGS 


1953 Deposit for cost by 

Nov. 23 Complaint, appearance, Jury Demand filed 
Nov. 23 Summons, copies (1) and copies (1) of 
Complaint issued Served 11-23-53. 

Dec. 3 Answer of deft, to complt; c/m 12-1-53; 

apd. Mclnerney & McCarthy filed 

Dec. 3 Calendared (N) 

1954 

Feb. 5 Deposition of pltf. by deft. ($27.75) filed 


1955 
Oct. 20 

Nov. 16 

Nov. 17 
Dec. 13 

1956 
Jan 23 


Jan. 24 


Jan. 25 


Jan. 26 


Interrogatories propounded to deft. c/m 

10- 17-55. filed 

Answer of deft, to interrogatories, c/m 

11- 10-55 filed 

Pre-trial proceedings Curran, J. 

Deposition of William K. Zoller 12-9-55; 

pub. & filed 

Jurors sworn on Voir Dire; Jury and 
two alternates sworn; case respited 
until 1-24-5G (Rep-Minier) Youngdahl, J. 
Trial resumed same jury, & alternates, 
respited to 1.-25-56 Rep. Minier 

Youngdahl, J. 

Trial resumed, same jury & alternates, 
respited to 1-26-56 Rep. Minier 

Youndahl, J. 

Trial resumed, same jury & alternates, 
alternates discharged, verdict for pltf 
against deft in sum of $4,800. Rep. 

Minier Youngdahl, J. 
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Jan. 26 

Jan. 26 
Feb. 3 

Feb. 28 
Feb. 28 

Apr. 5 

Apr. 9 
Apr. 10 
Apr. 26 
Apr. 26 
Apr. 28 

May 10 


Verdict & judgt. for pltf. vs deft, in 
sum of $4,800. (N) Youngdakl, J. 

Verdict of jury filed filed 

Motion of pltf to grant additur or in 
the alternative to set aside verdict 
& grant a new trial. P&A, c/m 
2-3-56, M.C. 2-3-56 filed 

Memorandum opinion (N) Youngdahl, J. 

Order denying pltf’s motion to grant 
additur, or in the alternative to set 
aside the verdict & grant new trial. 

(N)' Youngdahl, J. 

Motion of pltf to extend time for 
noting appeal, P&A, c/s 4-5-56 aff- 

davits (2) M.C. 4-5-56 filed 

Official transcript of proceedings 1-26- 
56, Ralph E. Minier. filed 

Opposition of deft to motion to extend 
time to note appeal, c/m 4-6-56 filed 

Supplemental affidavit of Donna Lee 
Miller. filed 

Order granting pltfPs motion to extend 
time for noting appeal. Youngdahl, J. (N) 
Notice of appeal of pltf (copy to Mc- 
Inerney & McCarthy) deposit by B. 
Austin Newton, Jr. $5.00 filed 

Official transcript of proceedings (mo¬ 
tion) 4-23-56, pp. 1-10 Rep. Marion 
O. Dennis filed 
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CIVIL DOCKET 

United States District Court for the District of Columbia 
Conway vs. Pa. Greyhound Lines C.A. No. 5102-54 
Supplemental Page No. 1 

1956 

May 14 Preliminary record on appeal, deposit by 

Austin Newton, Jr. $1.25 filed 

May 29 Motion of plaintiff to extend time for 
filing record on appeal, P & A, c/m 
5-28-56. M.C. 5-29-56. filed 




